





Basic Purchase Agreement

No. BPA ‘XXX”

By and Between

PRECISION MACHINE WORKS

("Buyer")

And

(Supplier’s Company Name)

 ("Seller")

This BASIC PURCHASE AGREEMENT (“BPA” or this “Agreement”), entered into and made effective as of the Effective Date, sets forth certain agreements by and between Precision Machine Works, a Washington corporation, (hereinafter “PMW” or “Buyer”), having its office and principal place of business at Tacoma, Washington, and (insert company name), a (insert location), (hereinafter “insert company name” or “Seller”) either or both of which may also hereinafter be referred to as the "Party" or "Parties" to this Agreement.

WHEREAS, PMW has entered into and intends to enter into contracts to furnish to its customers certain Production Articles for commercial aircraft for the Program identified in the Purchase Agreement; and

WHEREAS, Seller is engaged in the business of manufacturing certain aircraft parts of the type used in the production of aircraft components and desires to provide PMW with the Products and associated services as described herein for incorporation into the Production Articles; and 

WHEREAS, the Parties desire to establish the terms and conditions of a Purchase Agreement under which Seller will furnish to PMW and PMW will purchase from Seller, requirements for Products, as required to manufacture Production Articles.

NOW, THEREFORE, in consideration of the mutual covenants of each Party herein contained, the Parties hereby agree as follows:

1.
Special Purchase Agreements (“SPA”) and/or Orders may be issued which contain the provisions that when ordered for Release by PMW as hereinafter provided, Seller shall furnish and deliver all Products (including all related supplies, data and reports, and perform the services) described herein, in accordance with the terms and conditions stated in the BPA, the SPA and the Order, at the prices contained in the SPA or Order.

2. The rights and obligations of the Parties to this Agreement shall be subject to and governed by the provisions of this Agreement and any specifications or other provisions which are made a part hereof by reference or otherwise.

3.
Attachments and appendices thereto, are hereby made a part of this Agreement by this reference.









IN WITNESS WHEREOF, the Parties hereto have executed this Agreement in duplicate effective as of the Effective Date.


Precision Machine Works, Inc:
(insert company name)

By:  _________________________
By:   __________________________


Typed Name:  

Typed Name:  


Title:

Title:  


Date:  _______________________
Date:  ________________________ 
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1.0

DEFINITIONS


For the purpose of this Agreement and any Releases which may be issued hereunder, 
The following terms shall be defined and construed as follows:


“Agreement”- collectively the Basic Purchase Agreement, Special Purchase Agreement, Orders and any Releases.

“Aircraft Program” – the specific aircraft program defined in the Purchase Agreement.


"Buyer" - PMW and/or any PMW Designated Purchaser.

"Contract Term" - (see also “Period of Performance” definition) the time period enforced by the Special Purchase Agreement
NOTE:  Contract Term for SPA may be different than Period of Performance for BPA.
"Effective Date" –  Initial date of enforcement of the Agreement.

"Forecast" – PMW Material Forecast Report which sets forth the estimated requirements for Products generated by Material Requirements Planning (“MRP”).


“Manufacturing Lead Time” - Seller’s required manufacturing time for Products after receipt of raw material.

"Nonrecurring Price" - the price for all nonrecurring goods and services as set forth in the Purchase Agreement, if applicable.

“Obsolescence" - means the discontinuation of the requirement for any Product as a result of engineering or manufacturing change, which has rendered such Product no longer usable in its current configuration.

"Option Period(s)" - as defined in Section 3.0 and also set forth in Section 1 of the Special Purchase Agreement.


“Order” - any purchase order or Release issued by Buyer within the scope of this Agreement or any Special Purchase Agreement including purchase orders or Releases issued through Aerovantix or other Buyer approved automated ordering system.


“Period of Performance” - as defined in Section 3.0 of the BPA, the time period enforced by the Basic Purchase Agreement. (see also “Contract Term” definition) 

NOTE:  Period of Performance for BPA may be different than Contract Term for SPA.

“Procurement Lead Time” – Sellers lead time for procurement of service, raw material, and/or required piece parts (i.e. machining service, castings, forgings, extrusions, bearings, seals, processing, etc.) for those Products as defined in Section 2 of the Special Purchase Agreement.

“Production Articles” – End Item Product(s) on the program sold by PMW that utilize the Product listed in Section 2 of the Special Purchase Agreement.


"Product(s)" - those Aircraft component parts listed in Section 2 of the Special Purchase Agreement or Order to be purchased by Buyer from Seller under this Agreement.

“Program” – the specific Aircraft Program defined in the Special Purchase Agreement.

"Release" - Seller's contractual authorization by part number, delivery quantity and destination to ship Products. 


"Tools" or "Tooling" - any tools, machines or instruments modified, produced or acquired in connection with this Agreement including, but not limited to, any jigs, dies, fixtures, n.c. tapes, patterns, taps, gauges, other equipment and manufacturing aids, and test equipment, all parts of these items, and replacement of these items, required for the design, development, manufacture, testing, supply and support of the Products.

"Transit Time" - the standard time allowed for normal surface transport.


"Unit Price" - as listed in the “Unit Price" column in Section 2 of the Special Purchase Agreement or Order. 

2.0

ORDERING

2.1

Issuance of Orders
PMW may issue Orders to Seller from time to time.  Each Order shall contain a description of the Products or Services ordered; a reference to the applicable specifications, drawings or supplier part number; the quantities and prices; the delivery schedule; the terms and place of delivery; and any special conditions.

Each Order shall be governed by and be deemed to include the provisions of this BPA.    Any other Order terms and conditions, which conflict with this Agreement, do not apply unless specifically agreed to in writing by the Parties.
2.2

Acceptance of Orders
Each Order is PMW's offer to Seller and acceptance is strictly limited to its terms.  Unless specifically agreed to in writing by the Procurement Representative of PMW, PMW objects to, and is not bound by, any terms or condition that differs from or adds to the Order.  Seller's commencement of performance or acceptance of the Order in any manner shall conclusively evidence Seller's acceptance of the Order as written.

Any rejection by Seller of an Order shall specify the reasons for rejection and any changes or additions that would make the Order acceptable to Seller; provided, however, that Seller may not reject any Order for reasons inconsistent with the provisions of this Agreement.

2.3

ENTIRE AGREEMENT
This Agreement sets forth the entire agreement, and supersedes any and all other prior agreements understandings and communications between PMW and Seller related to the subject matter of an Order.  The rights and remedies afforded to PMW or Customers pursuant to any provisions of an Order are in addition to any other rights and remedies afforded by any other provisions of the Order, the Basic Purchase Agreement (BPA) or the Special Purchase Agreement (SPA), by law or otherwise.

2.4

ORDER OF PRECEDENCE
In the event of a conflict or inconsistency between any of the terms of the following documents, the following order of precedence shall control:

A. The Basic Purchase Agreement (“BPA”) including attachments (excluding all documents listed below), then

B. Special Purchase Agreement, if any, then

C. Order (excluding all documents listed elsewhere on this listing), then

D. Engineering Drawing by Part Number and, if applicable, related Outside Production.
E. Administrative Agreement, if any, then

F. Any Seller generated documents that the Parties agree in writing shall be part of this BPA.

In resolving any such conflicts, these documents shall be read as a whole and in a manner most likely to accomplish their purposes.

Seller shall promptly report to PMW in writing any inconsistencies in these documents, even if the inconsistency is resolvable using the above rules.
3.0
PERIOD OF PERFORMANCE AND PRICES

3.1
PERFORMANCE

3.1.1
PERIOD OF PERFORMANCE

The period of performance for this BPA shall include initial activities required to support delivery of Products beginning on __________ and ending on ___________.

NOTE:  The period of performance on this BPA encompasses all Special Purchase Agreements and Orders that are related to this BPA.  The period of performance (“contract term”) specific to each Special Purchase Agreement will be defined within the SPA and may consist of different beginning and ending dates than the period of performance noted on this BPA.  
3.1.2
OPTION TO EXTEND
Not Applicable.
3.2
PRICING
3.2.1
PRODUCT PRICING
The prices of Products ordered under this BPA are set forth in each Special Purchase Agreement.  Except as otherwise agreed to in writing by the Parties, pricing as set forth in the Special Purchase Agreement shall be the price in effect at the time of the Product(s) scheduled delivery dates. Prices are in United States Dollars.

General terms for payment are noted in Section 6.0 of the BPA.  Specific payment terms shall be defined in each SPA document, Section 1.0.

General terms for FOB are noted in Section 7.0 of the BPA.  Specific FOB terms shall be defined in each SPA document, Section 4.0.
3.2.2
PMW RIGHT TO SECOND SOURCE

The prices as set forth in each Special Purchase Agreement are based on annual forecasts.  At a minimum, the Buyer projects purchase of seventy-five percent (75%) of the annual forecast quantities from the Seller.  In the event that issued orders call for a delivery at a rate of less than 75% of the annual quantity, Seller shall comply with the requirements of such Order, but the prices for such Products shall be equitably adjusted in accordance with Changes clause set forth in Section 9.0.  Such equitable adjustment shall be restricted to only those additional costs incurred by Seller attributable to complying with any Order which is for less than one year’s requirements of Products or the Minimum Rate.  PMW reserves the right to purchase the remaining twenty five percent (25%) of the annual requirements from a qualified second source(s) but is not limited from buying a greater percentage from the Seller. 
3.2.3
MANUFACTURING CONFIGURATION

Unit pricing for each Product or part number shown in each Special Purchase Agreement is based on the latest revisions of the engineering drawings or specifications at the time of the signing of this BPA and any amendments thereof.

4.0

DELIVERY

4.1

Schedule
The due dates shown on each Order shall be considered the scheduled on-dock date.

Seller shall strictly adhere to the shipment, delivery or completion schedules specified in the Order.  In the event of any anticipated or actual delay, including but not limited to delays attributed to labor disputes, Seller shall: (i) promptly notify PMW in writing of the reasons for the delay and the actions being taken to overcome or minimize the delay; and (ii) provide PMW with a written recovery schedule.  If PMW requests, Seller shall, at Seller’s expense, ship via air or other expedited routing to avoid the delay or minimize it as much as possible.  Unless Seller is excused from prompt performance due to events considered to be "Excusable Delay" as defined in Section 13.0, the additional expedited transportation costs are to be borne by Seller.

Seller shall not deliver Products or Services more than 3 days prior to the scheduled delivery dates unless authorized by PMW.

4.2
ORDER QUANTITY
Excess quantities are not acceptable unless Seller has received written authorization from Buyer, and/or an allowable excess quantity is noted on the BPA, Special Purchase Agreement, and/or the Order.  If Seller delivers quantities in excess of those specified in this Agreement, Buyer shall not be required to make any payment for the excess goods, and may keep or return excess goods at Seller’s risk and expense.  At no additional cost to Buyer, Buyer may retain goods delivered in excess of the specified quantity or in excess of any allowable overage unless, within 45 days of shipment, Seller requests return of the excess.  In the event of such request, Seller must reimburse Buyer for reasonable costs associated with storage and return of the excess.  If Goods are manufactured using Buyer's proprietary information or materials, Seller agrees that such Goods will not be sold or offered for sale to anyone other than Buyer without Buyer's prior written consent, which consent may be withheld in Buyer’s absolute discretion.

4.3
SCHEDULE ACCELERATION/DECELERATION

Notwithstanding BPA Section 9.0, PMW may revise the delivery schedule and/or firing order without additional cost or change to the unit price stated in the applicable Order if (a) the delivery date of the Product under such Order is on or prior to the end date of this BPA, if applicable, and (b) PMW provides Seller with written notice of such changes.

Upon receipt of written notice of the change, Seller shall make its best effort to implement the change as soon as possible, but in no event shall the change be implemented later than 4 months after notification of schedule acceleration or 3 months after notification of a schedule deceleration.

Buyer may change the delivery schedule without additional cost or change to the unit price provided; 


(a) Buyer provides Seller written notice of such changes


(b) the schedule changed is outside quoted lead time.

5.0

ON-SITE REVIEW AND RESIDENT REPRESENTATIVES

5.1

Review
Seller hereby grants, and shall cause any of its subcontractors or suppliers to grant, to PMW the right to visit the facility of Seller or any of its subcontractors or suppliers during operating hours to review progress and performance with respect to production, schedule, cost, quality and protection of PMW's proprietary rights under any Order.  Any PMW representative shall be allowed access to all areas used for the performance of the Agreement.  Such access shall be subject to the regulations of any governmental agency regarding admissibility and movement of personnel on the premises of Seller or any of its subcontractors or suppliers.

PMW shall notify Seller prior to any visit.  Such notice shall contain the names, citizenship and positions of the visiting personnel and the duration and purpose of such visit.

5.2

Resident Representatives
PMW may, in its sole discretion, and for such period, as it deems necessary, locate resident personnel ("Resident Team") at Seller's facility. The Resident Team shall function under the direction of a resident PMW manager, if appropriate, or a manager located at PMW who will supervise Resident Team activities.

The Resident Team shall be allowed access to or to review, as the case may be, all work areas, program status reports and management reviews used for or relating to Seller's performance of the Agreement.

Seller shall supply the Resident Team with office space, desks, facsimile machines, telephones, high-speed access to internet services (if available from local providers), stationery supplies, filing cabinets, communication facilities, secretarial  services and any other items reasonably requested by PMW.  A reasonable portion of the Resident Team's working area shall be dedicated to space for private telephone calls, meetings and similar PMW activities.  All costs and expenses for such facilities and services, if required, shall be paid by Seller.

Notwithstanding such assistance, access and review, Seller remains solely responsible for performing in accordance with each Order.

6.0
PAYMENT

6.1
RECURRING PRICE
Unless otherwise provided in Section 1.0 of the SPA, or in the applicable Order or written agreement between the Parties, payment shall be (net) sixty (60) days.

Except as otherwise provided in the applicable Order identifying pay-from receipt, payment due dates, including discount periods, shall be computed from (a) the date of receipt of the Product, (b) the date of receipt of a correct (proper) invoice or (c) the scheduled delivery date of such Product, whichever is later.  Unless freight and other charges are itemized, any discount shall be taken on the full amount of the invoice.  All payments are subject to adjustment for shortages, credits and rejections.

6.2
NON-RECURRING PRICE
Unless otherwise provided in the applicable Order, any Nonrecurring price payable by PMW under BPA Section 6.0 will be paid within the term discount period or thirty (30) calendar days (whichever is later) after receipt by PMW of both acceptable Products and a correct invoice.

6.3
PAYMENT METHOD

All payments hereunder shall be made by check payable to the order of Seller deposited in the U.S. postal system via first-class mail to an address designated in writing by Seller.

7.0

PACKING AND SHIPPING

7.1

General
Seller must pack the Goods to prevent damage and deterioration.  Seller must comply with all carrier tariffs.  Specific FOB Terms shall be defined in Section 4.0 of each SPA, or noted on each applicable Order.  Unless this Agreement specifies otherwise, the price includes shipping charges for all Goods sold F.O.B. destination.  Unless otherwise specified in this Agreement, if Goods are sold F.O.B. place of shipment, the Goods will be forwarded collect.  Seller will make no declaration concerning the value of the Goods shipped except on Goods where the tariff rating is dependent upon released or declared value.  In such event, Seller will release or declare such value at the maximum value within the lowest rating Buyer may charge Seller for damage to or deterioration of any Goods resulting from improper packing or packaging.


7.1.1
SHIPPING DOCUMENTATION
Shipments by Seller or its subcontractors or suppliers must include packing sheets.  Each packing sheet must include at a minimum the following: a) Seller's name, address, phone number; and supplier code number b) Order and item number; c) ship date for the Products; d) total quantity shipped and quantity in each container, if applicable; e) legible packing slip number; f) nomenclature; g) unit of measure; h) “ship to” information if other than PMW; i) warranty data and certification, as applicable; j) rejection tag, if applicable; k) Seller's certification that Products or Services comply with Order requirements; and, l) identification of optional material used, if applicable.  A shipment containing hazardous and non-hazardous materials must have separate packing sheets for the hazardous and non-hazardous materials.  Items shipped on the same day will be consolidated on one bill of lading or air bill, unless PMW authorizes otherwise.  The shipping documents will describe the material according to the applicable classification or tariff rating.  The total number of shipping containers will be referenced on all shipping documents.  Originals of all government bills of lading will be surrendered to the origin carrier at the time of shipment.

7.1.2

Insurance

Seller will not insure any shipment designated origin, place of shipment, or applicable Incoterm where PMW is responsible for transportation unless authorized by PMW.

7.1.3

Shipping Container Labels
Seller will label each shipping container with the Order number and the number that each container represents of the total number being shipped (e.g., Box 1 of 2, Box 2 of 2).
7.1.4

Invoices

Seller will include copies of documentation supporting prepaid freight charges (e.g., carrier invoices or shipping log/manifest), if any, with its invoices.

7.2
WARRANTY

Seller warrants that goods and services furnished hereunder will conform to the requirements of this order (including all descriptions, specifications and drawings made a part of this order), and such goods will by merchantable, fit for their intended purposes, free from all defects in materials and workmanship. 

Buyer’s approval of designs or specifications furnished by seller shall not relieve seller of its obligations under this warranty.  

Seller shall honor all warranties for a period of five (5) years after delivery of goods to Buyer.

In addition to Buyer’s other remedies, Buyer may, at seller’s expense, require prompt correction or replacement of any goods and services failing to meet Seller’s warranties herein.  

Goods and services corrected or replaced by Seller shall by subject to all of the provisions of this order in a manner and to the extent as goods and services originally furnished hereunder.  

Upon receipt of a defective item for correction, repair, or maintenance under this warranty, seller shall perform any required work within sixty (60 days) from the receipt of such defective item and the authority to proceed from buyer or such other time as set forth in this order.

Seller further warrants that it shall not furnish “Counterfeit Goods” under this contract, defined as Products or separately-identifiable items or components of Products that:  (i) are an unauthorized copy or substitute of an Original Equipment Manufacturer or Original Component Manufacturer (collectively, “OEM”) item; (ii) are not traceable to an OEM sufficient to ensure authenticity in OEM design and manufacture; (iii) do not contain proper external or internal materials or components required by the OEM or are not constructed in accordance with OEM design; (iv) have been re-worked, re-marked, re-labeled, repaired, refurbished, or otherwise modified from OEM design but are represented as OEM authentic or as new; or (v) have not passed successfully all OEM required testing, verification, screening, and quality control processes.  Counterfeit Goods shall be deemed non-conforming to this contract and shall be subject to the remedies set forth in Section 12.2.

8.0
QUALITY ASSURANCE, INSPECTION, REJECTION, &  ACCEPTANCE

8.1

QUALITY SYSTEM REQUIREMENTS
Seller will provide and maintain an inspection system acceptable to buyer, buyer’s customer, and the government covering goods and services under this order and will tender only goods that have been inspected and found to conform to this order’s requirements.  Seller shall permit buyer to review procedures, practices, processes and related documents to determine acceptability of inspection system in English.  Seller will keep records evidencing inspections and their result as defined in BPA Section 8.7 “Retention of Records".

Seller shall maintain AS9100 Certification for the duration of this Agreement.
Seller is required to establish and maintain a FOD prevention program in compliance with AS/EN/SJAC 9146 Foreign Object Damage (FOD) Prevention Program.

OEM, Customer, Government and other quality requirements shall be defined in SPA Section 3.
8.2

Controlling Document
The controlling quality assurance document for Orders shall be as set forth in SPA Section 3.


8.3

Seller's Inspection
Seller shall inspect or otherwise verify that all Products or Services, including those components procured from or furnished by subcontractors or suppliers or PMW, comply with the requirements of the Order prior to shipment to PMW or Customer.  Seller shall be responsible for all tests and inspections of the Product during receiving, manufacture and Seller's final inspection. Seller agrees to furnish copies of test and/or control data upon request from PMW’s Representative.

It shall be Seller’s continuing obligation to advise PMW’s purchasing representative in the event Seller discovers potential or actual nonconformances prior to or during manufacture, and/or subsequent to delivery of goods under this order.  Notification of nonconformances discovered prior to or during manufacture shall be provided to PMW immediately upon such discovery.  Notification of nonconformances discovered after delivery to PMW shall be as defined in Section 8.3.1.
8.3.1

Seller's Disclosure
Seller shall provide written notification to PMW within one (1) day when a nonconformance is determined to exist, or is suspected to exist, on Product already delivered to PMW under any Order and the following is known:

A. Affected process or Product number and name

B. Description of the problem (i.e., what it is and what it should be);

C. Quantity and dates delivered

D. Suspect/affected serial number(s) or date codes, when applicable.

The Seller shall notify the PMW Representative and the PMW Quality Assurance Representative.
If the nonconforming condition has been previously identified by PMW, using a Nonconformance Record or other equivalent means and requesting a corrective action response, the Seller shall notify the PMW investigator identified on the corrective action request that additional Product is affected.

8.3.2

Seller’s Acceptance
Seller shall provide with all shipments the following evidence of acceptance by its quality assurance department:  (a) certified physical and metallurgical or mechanical test reports where required by controlling specifications, or (b) a signed, dated statement on the packing sheet certifying that its quality assurance department has inspected the Products or Services and they adhere to all applicable drawings and/or specifications.

8.4

PMW's Inspection and Rejection
All goods to be delivered hereunder may be subject to final inspection, test and acceptance by buyer at destination, notwithstanding any payment or inspection at source.  Buyer shall accept or give notice of rejection of goods delivered hereunder within a reasonable time after receipt of such goods.  Acceptance by buyer shall not waive any rights that buyer might otherwise have by law or by express reservation in this order with respect to any nonconformity.

Inspection and acceptance of goods by buyer shall not be deemed to alter or affect the obligations of Seller or the rights of Buyer under the warranties herein as may be provided by law.

PMW will accept the Products or Services or give Seller notice of rejection or revocation of acceptance (“rejection” herein), notwithstanding any payment, prior test or inspection, or passage of title.  No inspection, test delay, or failure to inspect or test, or failure to discover any defect or other nonconformance shall relieve Seller of any obligations under any Order or impair any right or remedy of PMW.

If Seller delivers non-conforming Products or Services, PMW may at its option and at Seller’s expense (i) return the Products for credit or refund; (ii) require Seller to promptly correct or replace the Products or Services; (iii) correct the Products or Services; or, (iv) obtain replacement Products or Services from another source.  These remedies are in addition to any remedies PMW may have at law or equity.

Seller shall not redeliver corrected or rejected goods without disclosing the former rejection or requirement for correction.  Seller shall disclose any corrective action taken.  Repair, replacement and other correction and redelivery shall be completed within the original delivery schedule or such later time as Procurement Representatives of PMW may reasonably direct.

All costs and expenses, and loss of value, incurred as a result of, or in connection with, nonconformance and repair, replacement or other correction may be recovered from Seller by equitable price reduction or credit against amounts that may be owed to Seller under this Agreement or otherwise.

Acceptance of any Product by PMW following any repair or rework pursuant to this Section 8.4 shall not alter or affect the obligations of Seller or the rights of PMW under the Agreement.

8.5

SOURCE Inspection

At no additional cost to PMW, Products or Services or portions thereof, may be subject to inspection, surveillance and test at reasonable times and places, including Seller’s subcontractors’ or suppliers’ locations.  PMW will perform inspections, surveillance and tests so as not to unduly interfere with Seller’s performance under an Order or the Agreement.  Seller shall maintain an inspection system acceptable to PMW for the Products or Services purchased under any Order.

Seller shall furnish to inspectors all information and data as may be reasonably required to perform their inspection.

If PMW performs an inspection or test on the premises of Seller or its subcontractors or suppliers, Seller shall furnish and require its subcontractors or suppliers to furnish, without additional charge, reasonable facilities and assistance for the safe and convenient performance of these duties.

Seller's documentation accompanying the shipment containing inspected Products or Services, or portions thereof must reflect evidence of this inspection.

8.6
Rights of PMW’s Customers and Regulators to Perform Inspections, Surveillance, and Testing 
PMW's rights to perform inspections, surveillance and tests and to review procedures, practices, processes and related documents related to quality assurance, quality control, flight safety, and configuration control shall extend to the Customers of PMW that are departments, agencies or instrumentalities of the United States Government and to the FAA and any successor agency or instrumentality of the United States Government.  PMW may also, at PMW's option, by prior written notice from PMW’s Procurement Representative, extend such rights to other Customers of PMW and to agencies or instrumentalities of other governments’ equivalent in purpose to the FAA.  Seller shall cooperate with any such United States Government or PMW directed inspection, surveillance, test or review without additional charge to PMW. Nothing in this Agreement shall be interpreted to limit United States Government access to Seller's facilities pursuant to law or regulation.

8.7

Retention of Records
For Orders supporting PMW, Seller shall maintain, on file at Seller’s facility, Quality records traceable to the conformance of product/part numbers delivered to PMW. Seller shall make such records available to regulatory authorities and PMW’s authorized representatives in English. Seller shall retain such records for a period of not less than calendar year + 10 years from the date of shipment under each applicable order for all product/part numbers unless otherwise specified on the order. Seller shall maintain all records related to the current first article inspection (FAI) for (10) ten years past final delivery of the last Product covered by the FAI.
At the expiration of such period set forth above and prior to any disposal of records, Seller will notify PMW of records to be disposed of and PMW reserves the right to request delivery of such records. In the event PMW chooses to exercise this right, Seller shall promptly deliver such records to PMW at no additional cost on media agreed to by both parties.

9.0

CHANGES

9.1

Changes Clause
PMW’s Procurement Representative may, without notice to sureties, in writing direct changes within the general scope of this Agreement or an Order in any of the following: (i) technical requirements and descriptions, specifications, statement of work, drawings or designs; (ii) shipment or packing methods; (iii) place of delivery, inspection or acceptance; (iv) reasonable adjustments in quantities or delivery schedules or both; (v) amount of PMW-furnished property; and, if this Agreement includes services, (vi) description of services to be performed; (vii) time of performance (i.e., hours of the day, days of the week, etc.); and (viii) place of performance.  Seller shall comply immediately with such direction.
If such change increases or decreases the cost or time required to perform this Agreement, PMW and Seller shall negotiate an equitable adjustment in the price or schedule, or both, to reflect the increase or decrease.  Unless otherwise agreed in writing, Seller must assert any claim for adjustment to PMW’s Procurement Representative in writing within thirty (30) days and deliver a fully supported proposal to PMW’s Procurement Representative within sixty (60) days after Seller’s receipt of such direction.  PMW shall modify the Order in writing accordingly.  PMW may, at its sole discretion, consider any claim regardless of when asserted.  If Seller’s claim includes the cost of property made obsolete or excess by the change, PMW may direct the disposition of the property.  PMW may examine Seller’s pertinent books and records supporting Seller’s claim.  Failure of the Parties to agree upon any adjustment shall not excuse Seller from performing in accordance with PMW’s direction.

If Seller considers that PMW’s conduct constitutes a change, Seller shall notify PMW’s Procurement Representative immediately in writing as to the nature of such conduct and its effect upon Seller’s performance.  Pending direction from PMW’s Procurement Representative, Seller shall take no action to implement any such change.
10.0
 
NOTICES
10.1
ADDRESSES

For all matters requiring the approval or consent of either, or both, parties, such approval or consent shall be requested in writing and is not effective until given in writing. Notices and other communications shall be given in writing by personal delivery, United States mail, express delivery, facsimile, or electronic transmission addressed to the respective party as follows:

To PMW:
Attention:
Purchasing Manager

 



Precision Machine Works
                                         
2024 PUYALLUP AVE
                                         
TACOMA,WASHINGTON,98421-2619

To Seller:
Attention: 
(Contact Name)




(Company Name)




(Address)




(City, State, Zip)     
                                         


11.0

TERMINATION FOR CONVENIENCE

11.1

Basis for Termination; Notice
PMW may, from time to time terminate all or part of any Order issued hereunder, by written notice to Seller.  Any such written notice of termination shall specify the effective date and the extent of any such termination.

11.2

Termination Instructions

On receipt of a written notice of termination of all or part of any Order under this Agreement, unless otherwise directed by PMW, Seller shall:

A. Immediately stop work as specified in the notice;

B. Incur no further contractual obligations for materials, services or facilities, except as necessary to complete any continued portion of this Agreement or any Order issued hereunder.

C. Immediately terminate its subcontracts and purchase orders relating to work terminated;

D. Assign to PMW, if directed by PMW, all right, title, and interest of Seller under its subcontracts terminated, in which case PMW shall have the right to settle or to pay any termination settlement proposal arising out of those terminations.

E. Settle any termination claims made by its subcontractors or suppliers; provided, that PMW shall have approved the amount of such termination claims in writing prior to such settlement;

F. Preserve and protect all terminated inventory and Products in which PMW has or may acquire an interest;

G. At PMW's request, transfer title (to the extent not previously transferred) and deliver to PMW or PMW's designee all supplies and materials, work-in-process, Tooling and manufacturing drawings and data produced or acquired by Seller for the performance of this Agreement and any Order, all in accordance with the terms of such request;

H. Be compensated for such items to the extent provided in BPA Section 11.3 below;

I. Take all reasonable steps required to return, or at PMW's option and with prior written approval to destroy, all PMW Proprietary Information and Items, as set forth in BPA Section 19.0, in the possession, custody or control of Seller or any of its subcontractors or suppliers;

J. Take such other action as, in PMW's reasonable opinion, may be necessary, and as PMW shall direct in writing, to facilitate termination of the Order; and

K. Complete performance of the work not terminated in which PMW has or may acquire an interest.

11.3

Seller's Claim
If PMW terminates an Order in whole or in part under this Agreement, Seller shall have the right to submit a written termination claim to PMW in accordance with the terms of this BPA Section 11.3.  Such termination claim shall be asserted to PMW within forty-five (45) days and all documentation supporting said claim must be asserted not later than six (6) months after Seller's receipt of the termination notice and shall be in the form prescribed by PMW.  Such claim must contain sufficient detail describing the amount claimed, including detailed inventory schedules, a detailed breakdown of all costs claimed separated into categories (e.g., materials, purchased parts, finished components, labor, burden, general and administrative), and documentation supporting the claim reasonably requested by PMW, including without limitation, invoices, proof of payment, etc., and an explanation underlying the basis for allocation of any other costs.  In no event shall claims for non-recurring engineering be considered or paid by PMW to Seller.  With regard to the amount compensatable to Seller under a termination of all or part of an Order under this Agreement, Seller shall be entitled to compensation in accordance with and to the extent allowed under the terms of FAR 52-249-2 paragraphs (e)-(i), (Sept 96) (as published in 48 CFR § 52.249-2 approval 1996; without alternates, unless alternate clause date is specified on the Order) which is incorporated herein by reference except "Government" and "Contracting Officer" shall mean PMW, "Contractor" shall mean Seller and "Contract" shall mean Order.

Seller shall indemnify PMW and hold PMW harmless from and against (i) any and all claims, suits and proceedings against PMW by any subcontractor or supplier of Seller in respect of any such termination and (ii) any and all costs, expenses, losses and damages incurred by PMW in connection with any such claim, suit or proceeding.

11.4

Failure to Submit a Claim
Notwithstanding any other provision of this BPA Section 11.0, if Seller fails to submit a termination claim within the time period set forth above, Seller shall be barred from submitting a claim and PMW shall have no obligation for payment to Seller under this BPA Section 11.0 except for those Products or Services previously delivered and accepted by PMW.

11.5

Partial Termination

Any partial termination of an Order shall not alter or affect the terms and conditions of the Order or any Order with respect to Products or Services not terminated.

11.6

Product Price

Termination of all or part of an Order under this BPA Section 11.0 shall not result in any change to Prices (as defined in the applicable SPA) for Products or Services not terminated.

11.7
SELLER’S ACCOUNTING PRACTICES

Seller shall keep its books and records in accordance with sound business practices sufficient to allow the preparation of financial statements in accordance with GAAP; permit PMW or any representative thereof to inspect the properties and operations of the Company; and permit at any reasonable time and with reasonable notice PMW or any representative thereof to visit any or all of its offices, to discuss its financial matters with its officers and its independent auditors (and the Company hereby authorizes such independent auditors to discuss such financial matters with PMW or any representative thereof), and to examine any of its books or other records; and permit PMW to inspect the Inventory and other tangible assets of the Company, to perform appraisals of the equipment of the Company, and to inspect, audit, check and make copies of and extracts from the books, records, computer data, computer programs, journals, orders, receipts, correspondence and other data relating to Inventory, Accounts and any other collateral.  All such inspections or audits by PMW shall be at the Company’s expense, provided that so long as no Event of Default or Unmatured Event of Default exists, the Company shall not be required to reimburse PMW for inspections or audits more frequently than twice each Fiscal Year.

11.8

Records

Unless otherwise provided in this Agreement or by law, Seller shall maintain all financial records and documents relating to the terminated portion of the Order for three (3) years after final settlement of Seller's termination claim.

12.0

CANCELLATION FOR DEFAULT

12.1

Events of Default

The occurrence of any one or more of the following events shall constitute an "Event of Default".

A. Any failure by Seller to deliver, when and as required by this Agreement or any Order, any Product, except as provided in BPA Section 13.0; or

B. Any failure by Seller to provide an acceptable Assurance of Performance within the time specified in BPA Section 16.0, or otherwise in accordance with applicable law; or,

C. Any failure by Seller to perform or comply with any obligation set forth in BPA Section 19.0;or,

D. Seller is or has participated in the sale, purchase or manufacture of airplane parts without the required approval of the FAA or appropriate non-U.S. equivalent regulatory agency; or

E. PMW revokes Seller’s Quality Assurance System approval, if applicable; or, 

F. Any failure by Seller to perform or comply with any obligation (other than as described in the foregoing BPA Sections (12.1.A, 12.1.B, 12.1.C, 12.1.D and 12.1.E) set forth in this Agreement and such failure shall continue unremedied for a period of ten (10) days or more following receipt by Seller of notice from PMW specifying such failure; or

G. (1) the suspension, dissolution or winding-up of Seller's business, (2) Seller's insolvency, or its inability to pay debts, or its nonpayment of debts, as they become due, (3) the institution of reorganization, liquidation or other such proceedings by or against Seller or the appointment of a custodian, trustee, receiver or similar person for Seller's properties or business, (4) an assignment by Seller for the benefit of its creditors, or (5) any action of Seller for the purpose of effecting or facilitating any of the foregoing.

12.2

Remedies

If any Event of Default shall occur:

A. Cancellation
PMW may, by giving written notice to Seller, immediately cancel all or portion of any Order, any SPA or the Agreement, in whole or in part, and PMW shall not be required after such notice to accept the tender by Seller of any Products or Services subject to the cancellation.

B. Cover
PMW may manufacture, produce or provide, or may engage any other entity to manufacture, produce or provide, any Products or Services in substitution for the Products or Services to be delivered or provided by Seller.  In addition to any other remedies or damages available to PMW hereunder or at law or in equity, PMW may recover from Seller the difference between the price for each such Product and the aggregate expense, including, without limitation, administrative and other indirect costs, paid or incurred by PMW to manufacture, produce or provide, or engage other persons to manufacture, produce or provide, each such Product.

C. Re-schedule
Re-schedule Seller’s performance of any or all of the Services or Additional Services.

D. Rework or Repair
Where allowed by the applicable regulatory authority, PMW or its designee may rework or repair any Product in accordance with BPA Section 8.4, or as may otherwise be allowed under the Agreement;

E. Setoff
PMW shall, at its option, have the right to set off against and apply to the payment or performance of any obligation, sum or amount owing at any time to PMW under this Agreement or under any Order, all deposits, amounts or balances held by PMW for the account of Seller and any amounts owed by PMW to Seller, regardless of whether any such deposit, amount, balance or other amount or payment is then due and owing.

F. Tooling and other Materials

As partial compensation for the additional costs which PMW will incur as a result of the transfer of production capabilities from Seller to PMW or PMW's designee, Seller shall upon the request of PMW, transfer and deliver to PMW or PMW's designee title to any or all (1) Tooling, (2) PMW-furnished material, (3) raw materials, parts, work-in-process, incomplete or completed assemblies, and all other Products or parts thereof in the possession or under the effective control of Seller or any of its subcontractors or suppliers (4) Proprietary Information and Materials of PMW including without limitation planning data, drawings and other Proprietary Information and Materials (as defined in BPA Section 19.0) relating to the design, production, maintenance, repair and use of Tooling, in the possession or under the effective control of Seller or any of its subcontractors or suppliers, in each case free and clear of all liens, claims or other rights of any person.


Seller shall be entitled to receive from PMW reasonable compensation for any item accepted by PMW which has been transferred to PMW pursuant to this BPA Section 12.2. (except for any item the price of which has been paid to Seller prior to such transfer); provided, however, that such compensation shall not be paid directly to Seller, but shall be setoff against any damages payable by Seller to PMW as a result of any Event of Default.

G. Remedies Generally
No failure on the part of PMW in exercising any right or remedy hereunder, or as provided by law or in equity, shall impair, prejudice or constitute a waiver of any such right or remedy, or shall be construed as a waiver of any Event of Default or as acquiescence therein.  No single or partial exercise of any such right or remedy shall preclude any other or further exercise thereof or the exercise of any other right or remedy.  No acceptance of partial payment or performance of any of Seller's obligations hereunder shall constitute a waiver of any Event of Default or a waiver or release of payment or performance in full by Seller of any such obligation.  All rights and remedies of PMW hereunder and at law and in equity shall be cumulative and not mutually exclusive and the exercise of one shall not be deemed a waiver of the right to exercise any other.  Nothing contained in this Agreement shall be construed to limit any right or remedy of PMW now or hereafter existing at law or in equity.

13.0

EXCUSABLE DELAY

If delivery of any Product is delayed by unforeseeable circumstances beyond the control and without the fault or negligence of Seller or of its suppliers or subcontractors (any such delay being hereinafter referred to as "Excusable Delay"), the delivery of such Product shall be extended for a period to be determined by PMW after an assessment by PMW of alternative work methods.  Excusable Delays may include, but are not limited to, acts of God, war, terrorist acts, riots, acts of government, fires, floods, epidemics, quarantine restrictions, freight embargoes, strikes or unusually severe weather, but shall exclude Seller's noncompliance with any legal requirement as required by BPA Section 20.0 “Compliance with Laws”.  However, the above notwithstanding, PMW expects Seller to continue production, recover lost time and support all schedules as established under this Agreement or any Order.  Therefore, it is understood and agreed that (1) delays of less than two days duration shall not be considered to be Excusable Delays unless such delays shall occur within thirty (30) days preceding the scheduled delivery date of any Product and (2) if delay in delivery of any Product is caused by the failure to perform of any of Seller's subcontractors or suppliers, such delay shall not be considered an Excusable Delay unless the supplies or services to be provided by such subcontractor or supplier are not obtainable from other sources in sufficient time to permit Seller to meet the applicable delivery schedules.  If delivery of any Product is delayed by any Excusable Delay for more than three months, PMW may, without any additional extension, cancel all or part of any Order with respect to the delayed Products or Services, and exercise any of its remedies in accordance with BPA Section 13.2, or as otherwise provided in this Agreement provided however, that PMW shall not be entitled to monetary damages or specific performance to the extent any Seller's breach is the result of an Excusable Delay.

14.0

SUSPENSION OF WORK

PMW may at any time, by written order to Seller, require Seller to stop all or any part of the work called for by any Order for up to one hundred twenty (120) days hereafter referred to as a "Stop Work Order" issued pursuant to this BPA Section 14.0.  On receipt of a Stop Work Order, Seller shall promptly comply with its terms and take all reasonable steps to minimize the occurrence of costs arising from the work covered by the Stop Work Order during the period of work stoppage.  Within the period covered by the Stop Work Order (including any extension thereof) PMW shall either (i) cancel the Stop Work Order or (ii) terminate or cancel the work covered by the Stop Work Order in accordance with the provisions of this Agreement, including without limitation, BPA Section 11.0 or 12.0.  In the event the Stop Work Order is canceled by PMW or the period of the Stop Work Order (including any extension thereof) expires, Seller shall promptly resume work in accordance with the terms of the Agreement.

15.0
TERMINATION OR WRONGFUL CANCELLATION

PMW shall not be liable for any loss or damage resulting from any termination of all or a portion of an Order under this Agreement, except as expressly provided in BPA Section 11.3 or any cancellation under BPA Section 12.0 except to the extent that such cancellation shall have been determined to have been wrongful, in which case such wrongful cancellation shall be deemed a termination of all or a portion of an Order pursuant to BPA Section 11.1 and therefore, PMW’s liability shall be limited to the payment to Seller of the amount or amounts identified in BPA Section 11.3.

16.0

ASSURANCE OF PERFORMANCE

A. Seller to Provide Assurance
If PMW determines, at any time or from time to time, that it is not sufficiently assured of Seller's full, timely and continuing performance hereunder, or if for any other reason PMW has reasonable grounds for insecurity, PMW may request, by notice to Seller, written assurance (hereafter an "Assurance of Performance") with respect to any specific matters affecting Seller's performance hereunder, that Seller is able to perform all of its respective obligations under any Order when and as specified herein.  Each Assurance of Performance shall be delivered by Seller to PMW as promptly as possible, but in any event no later than ten (10) calendar days following PMW's request therefore and each Assurance of Performance shall be accompanied by any information, reports or other materials, prepared by Seller, as PMW may reasonably request.  Except as to payment for accepted goods, PMW may suspend all or any part of PMW's performance hereunder until PMW receives an Assurance of Performance from Seller satisfactory in form and substance to PMW.

B. Meetings and Information
PMW may request one or more meetings with senior management or other employees of Seller for the purpose of discussing any request by PMW for Assurance of Performance or any Assurance of Performance provided by Seller.  Seller shall make such persons available to meet with representatives of PMW as soon as may be practicable following a request for any such meeting by PMW and Seller shall make available to PMW any additional information, reports or other materials in connection therewith as PMW may reasonably request.

17.0

RESPONSIBILITY FOR PROPERTY

Seller shall clearly mark, maintain an inventory of, and keep segregated or identifiable all of PMW’s and Customer’s supplied property and all property to which PMW has acquired an interest.  Seller assumes all risk of loss, deterioration, destruction or damage of such property and lost paperwork, e.g. 8130, etc. while in Seller’s or its subcontractors’ or suppliers’ possession, custody or control. Deterioration does not include items deteriorated due to the lapse of shelf-life or other inherent deterioration.   Upon request, Seller shall provide PMW with adequate proof of insurance against such risk of loss.  Seller shall not use such property other than in performance of an Order without prior written consent from PMW.  Seller shall promptly notify PMW’s Procurement Representative if PMW’s property is lost, damaged or destroyed.  As directed by PMW, upon completion, termination or cancellation of the Agreement or all or a portion of any Order, Seller shall deliver such property, to the extent not incorporated in delivered end products, to PMW in good condition subject to ordinary wear and tear and normal manufacturing losses.  Nothing in this BPA Section 18.0 limits Seller’s use, in its direct contracts with the government, of property in which the government has an interest.

18.0
LIMITATION OF SELLER’S RIGHT TO ENCUMBER ASSETS

Seller warrants to PMW that it has good title to all inventory, work-in-process, tooling and materials to be supplied by Seller in the performance of its obligations under any Order.  Pursuant to the provisions of such Order, Seller will transfer to PMW title to such inventory, work-in-process, tooling and materials whether transferred separately or as part of any Product delivered under the Order, free of any liens, charges, encumbrances or rights of others.

19.0

PROPRIETARY INFORMATION AND ITEMS

PMW and Seller shall each keep confidential and protect from disclosure all (a) confidential, proprietary, and/or trade secret information; (b) tangible items containing, conveying, or embodying such information; and (c) tooling obtained from and/or belonging to the other in connection with this Agreement or any Order (collectively referred to as "Proprietary Information and Materials").  PMW and Seller shall each use Proprietary Information and Materials of the other only in the performance of and for the purpose of this Agreement and/or any Order.  Provided, however, that despite any other obligations or restrictions imposed by this BPA Section 19.0, PMW shall have the right to use, disclose and copy Seller's Proprietary Information and Materials for the purposes of testing, certification, use, sale, or support of any item delivered under this Agreement, an Order, or any airplane including such an item; and any such disclosure by PMW shall, whenever appropriate, include a restrictive legend suitable to the particular circumstances.  The restrictions on disclosure or use of Proprietary Information and Materials by Seller shall apply to all materials derived by Seller or others from PMW's Proprietary Information and Materials.

Upon PMW's request at any time, and in any event upon the completion, termination or cancellation of this Agreement, Seller shall return all of PMW's Proprietary Information and Materials, and all materials derived from PMW's Proprietary Information and Materials to PMW unless specifically directed otherwise in writing by PMW.  Seller shall not, without the prior written authorization of PMW, sell or otherwise dispose of (as scrap or otherwise) any parts or other materials containing, conveying, embodying, or made in accordance with or by reference to any Proprietary Information and Materials of PMW.  Prior to disposing of such parts or materials as scrap, Seller shall render them unusable.  PMW shall have the right to audit Seller's compliance with this BPA Section 19.0.  Seller may disclose Proprietary Information and Materials of PMW to its subcontractors or suppliers as required for the performance of an Order, provided that each such subcontractor first assumes, by written agreement, the same obligations imposed upon Seller under this BPA Section 19.0 relating to Proprietary Information and Materials; and Seller shall be liable to PMW for any breach of such obligation by such subcontractor or supplier.  The provisions of this BPA Section 19.0 are effective in lieu of, and will apply notwithstanding the absence of, any restrictive legends or notices applied to Proprietary Information and Materials; and the provisions of this BPA Section 19.0 shall survive the performance, completion, termination or cancellation of this Agreement or any Order.  This BPA Section 19.0 supersedes and replaces any and all other prior agreements or understandings between the parties to the extent that such agreements or understandings relate to PMW's obligations relative to confidential, proprietary, and/or trade secret information, or tangible items containing, conveying, or embodying such information, obtained from Seller and related to any Product, regardless of whether disclosed to the receiving party before or after the effective date of this Agreement.

20.0

COMPLIANCE

20.1

Compliance with Laws
Seller shall be responsible for complying with all legal requirements, including, but not limited to the provisions of any statute, ordinance, rule, regulation, judgment, decree, order,  permit, approval, license or registration applicable to its performance under this Agreement. Seller shall notify PMW of any aspect of Seller’s performance that is prohibited under any legal requirements, at the earliest opportunity, but in all events sufficiently in advance of Seller’s performance of such obligation, so as to identify and implement alternative methods of performance.  Seller shall notify PMW in writing at the earliest possible opportunity of any aspect of its performance, which becomes subject to any additional legal requirement after the date of execution of this Agreement or which Seller reasonably believes will become subject to additional regulation during the term of this Agreement.  Seller agrees to indemnify and to hold harmless PMW from any failure by Seller to comply with any legal requirement. 

20.2

Ethics and Code of Conduct
PMW is committed to conducting its business fairly, impartially, and in an ethical and proper manner.  PMW expectation is that Seller will also conduct its business fairly, impartially and in an ethical and proper manner. PMW further expects that Seller will have (or will develop) and adhere to a code of ethical standards.  If Seller has cause to believe that PMW or any employee or agent of PMW has behaved improperly or unethically under this Agreement, Seller shall report such conduct to The PMW Representative. Although PMW will not use the failure to report improper or unethical behavior as a basis for claiming breach of contract by Seller under this Agreement, Seller is encouraged to exert reasonable efforts to report such behavior when warranted.
21.0
INTEGRITY IN PROCUREMENT

Seller warrants that neither it nor any of its employees, agents or representatives have offered or given, or will offer or give any gratuities to PMW’s employees, agents or representatives for the purpose of securing any Order or securing favorable treatment under any Order.  

22.0

PUBLICITY

Without PMW’s prior written approval, Seller shall not, and shall require that its subcontractors or suppliers shall not, release any publicity, advertisement, news release or denial or confirmation of the same, regarding any Order or Products or Services, or the program to which they may pertain.  Seller shall be liable to PMW for any breach of such obligation by any subcontractor or supplier.

23.0

PROPERTY INSURANCE

23.1

Insurance

Seller shall obtain and maintain continuously in effect a property insurance policy covering loss or destruction of or damage to all property in which PMW does or could have an insurable interest pursuant to this Agreement, including but not limited to Tooling, PMW-furnished property, raw materials, parts, work-in-process, incomplete or completed assemblies and all other Products or Services or parts thereof, and all drawings, specifications, data and other materials relating to any of the foregoing in each case to the extent in the possession or under the effective care, custody or control of Seller or any agent, employee, affiliate, subcontractor or supplier of Seller, in the amount of full replacement value thereof providing protection against all perils normally covered in an "all risk" property insurance policy (including without limitation fire, windstorm, explosion, riot, civil commotion, aircraft, earthquake, flood or other acts of God).  Any such policy shall be with insurers reasonably acceptable to PMW and shall (a) provide for payment of loss thereunder to PMW, as loss payee, as its interests may appear and (b) contain a waiver of any rights of subrogation against PMW, its subsidiaries, and their respective directors, officers, employees and agents.

23.2

Notice of Damage or Loss
Seller shall give prompt written notice to PMW's Procurement Representative of the occurrence of any damage or loss to any property required to be insured herein.  If any such property shall be damaged or destroyed, in whole or in part, by an insured peril or otherwise, and if no Event of Default shall have occurred and be continuing, then Seller may, upon written notice to PMW, settle, adjust, or compromise any and all such loss or damage not in excess of Two Hundred Fifty Thousand Dollars ($250,000) in any one occurrence and Five Hundred Thousand Dollars ($500,000) in the aggregate.  Seller may settle, adjust or compromise any other claim by Seller only after PMW has given written approval, which approval shall not be unreasonably withheld.

24.0

RESPONSIBILITY FOR PERFORMANCE

Seller shall be responsible for performance of its obligations under this Agreement.  Seller shall bear all risks of providing adequate facilities and equipment to perform each Order in accordance with the terms thereof. If any use of any facilities or equipment contemplated by Seller for use in performing Orders will not be available for any reason, Seller shall be responsible for arranging for similar facilities and equipment at no cost to PMW, and any failure to do so shall not relieve Seller from its obligations.

Seller shall notify and obtain written approval from PMW prior to moving work to be performed under this Agreement between Seller’s various facilities.

24.1

Subcontracting

Seller shall maintain complete and accurate records regarding all subcontracted items and/or processes.  Seller’s use of subcontractors or suppliers shall comply with Seller’s quality assurance system approval for said subcontractors or suppliers.  Unless PMW’s prior written authorization or approval is obtained, Seller may not purchase completed or substantially completed Products or Services.  For purposes of this BPA Section and this BPA Section only, completed or substantially completed Products or Services shall not include components of assemblies or subassemblies.  No subcontracting by Seller shall relieve Seller of its obligation under the applicable Order. Utilization of a PMW-approved source does not constitute a waiver of Seller's responsibility to meet all specification requirements.

Seller shall include as part of its subcontracts those elements of the Agreement that protect PMW's rights including but not limited to right of entry provisions, proprietary information and rights provisions and quality control provisions.  In addition, Seller shall provide to its subcontractor's sufficient information to document clearly that the work being performed by Seller's subcontractor is to facilitate performance under this Agreement or any Order.  Sufficient information may include but is not limited to Order number, BPA number, Special Purchase Agreement number or the name of PMW's Procurement Representative.

24.2

Reliance

Entering into this Agreement is in part based upon PMW's reliance on Seller's ability, expertise and awareness of the intended use of the Products or Services.  Seller agrees that PMW and PMW's Customers may rely on Seller as an expert, and Seller will not deny any responsibility or obligation hereunder to PMW or PMW's Customers on the grounds that PMW or PMW's Customers provided recommendations or assistance in any phase of the work involved in producing or supporting the Products or Services, including but not limited to PMW's acceptance of specifications, test data or the Products or Services.
24.3
ASSIGNMENT

Seller shall not assign any of its rights or interest in this Agreement or any Order, or subcontract all or substantially all of its performance of this Agreement or any Order, without PMW’s prior written consent.  Seller shall not delegate any of its duties or obligations under this Agreement. Seller may assign its right to monies due or to become due. No assignment, delegation or subcontracting by Seller, with or without PMW’s consent, shall relieve Seller of any of its obligations under this Agreement or prejudice any rights of PMW against Seller whether arising before or after the date of any assignment.  This article does not limit Seller’s ability to purchase standard commercial supplies or raw material.  The prohibition set forth in this BPA Section includes, without limitation (and the following shall be deemed to be "assignments"):  (i) a consolidation or merger of Seller; (ii) a change in the ownership or voting rights of more than fifty percent (50%) of the issued and outstanding stock of any corporate Seller; (iii) any assignment or transfer which would otherwise occur by operation of law, merger, consolidation, reorganization, transfer or other significant change in corporate or proprietary structure; (iv) the sale, assignment or transfer of all or substantially all of the assets of Seller; and (v) where Seller is a partnership, a change in control in such partnership.

 
25.0

DISPUTES

PMW and Seller shall use their best reasonable efforts to resolve any and all disputes, controversies, claims or differences between PMW and Seller, arising out of or relating in any way to the Agreement or a Party’s performance thereunder, including, but not limited to, any questions regarding the existence, validity or termination hereof ("Disputes"), through negotiation.  If a Dispute cannot be resolved by the functional representatives of PMW and Seller, it shall be referred up through management channels of the Parties or their respective designees, for further negotiation.

Any dispute that arises under or is related to this Agreement that cannot be settled by mutual agreement of the parties shall be resolved only as provided in BPA Section 9.0.  Pending final resolution of any dispute, Seller shall proceed with performance of this Agreement according to PMW’s instructions so long as PMW continues to pay amounts not in dispute.

26.0

TAXES

26.1

Inclusion of Taxes in Price
Unless this Agreement, specifies otherwise, the price of this contract includes, and Seller is liable for and shall pay, all taxes, impositions, charges and exactions imposed on or measured by this Agreement and the Orders issued hereunder, except for sales or use taxes on sales to PMW ("Sales Taxes") for which PMW specifically agrees to pay and which are separately stated on Seller’s invoice.  Prices shall not include any taxes, impositions, charges or exactions for which PMW has furnished a valid exemption certificate or other evidence of exemption.
27.0 

TITLE AND RISK OF LOSS

Except as otherwise agreed to by the Parties, title to and risk of any loss of or damage to the Products shall pass at the F.O.B. or Incoterm point as specified in the applicable Special Purchase Agreement and/or Order, except for loss or damage thereto resulting from Seller's fault or negligence.
28.0

COST AND PERFORMANCE VISIBILITY

When requested by PMW, Seller shall provide all necessary cost support data, source documents for direct and indirect costs, and assistance at the Seller’s facility in support of cost and performance reviews performed by the Parties pursuant to cost reduction initiatives.

29.0

EXAMINATION OF RECORDS

Seller shall maintain complete and accurate records showing the sales volume of all Products and Services.  Such records shall support all services performed, allowances claimed and costs incurred by Seller in the performance of each Order, including but not limited to those factors which comprise or affect direct labor hours, direct labor rates, material costs, burden rates and subcontracts.  Such records and other data shall be capable of verification through audit and analysis by PMW and be available to PMW at Seller’s facility for PMW’s examination, reproduction, and audit at all reasonable times from the date of the applicable Order until three (3) years after final payment under such Order.  Seller shall provide assistance to interpret such data if requested by PMW.  Such examinations shall provide PMW with complete information regarding Seller’s performance for use in price negotiations with Seller relating to existing or future orders for Products or Services, including but not limited to negotiation of the equitable adjustments for changes and termination/obsolescence claims pursuant to BPA Section 9.0 and BPA Section 11.0.  PMW shall treat all information disclosed under this BPA Section as confidential, except as otherwise required by U.S. Government contracting regulation(s).

30.0

APPLICABLE LAW

This agreement shall be governed by, and construed in accordance with, the laws of the state of Washington, without regard to that state’

EXECUTED in duplicate as of the date and year first set forth below by the duly authorized representatives of the Parties.

PMW





SELLER

PRECISION MACHINE WORKS, INC.
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Buyer Init____


Seller Init ___


